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monwealth v. Peaslee,^^ for in that case a condition absolutely 
harmless without further effort was created, while in the instant 
case the condition created was highly dangerous in itself. But on 
these facts alone no attempt was committed under the first two 
tests. 

The first impression created by the instant case is that it is 
unsatisfactory because it was decided generally upon all its facts 
without laying down a definite rule for guidance in later cases. 
An examination of the cases on attempts, however, seems to show 
that no definite rule as to what constitutes an attempt to commit 
a crime can be laid down for all the cases likely to arise." The 
various tests suggested may be useful in some cases but none of 
them can be accepted as drawing a sharp line of demarcation 
between preparation and attempt. Each case must be determined 
upon its own facts and its facts must be considered with reference 
to the gravity of the ultimate crime intended. 

H. F. B. 



The Power of Congress to Regulate Intrastate Rates. 
— Under authority of the Interstate Commerce Act and the Trans- 
portation Act of 19201 the Interstate Commerce Commission 
during the past year authorized general increases in interstate 
railroad rates and fares throughout the United States.* Upon the 
refusal of the Public Service Commission of New York to allow 
the establishment on short notice of corresponding increases in 
intrastate passenger fares, the railroads of New York filed with 
the Interstate Commerce Commission a petition for relief alleging 
that the action of the State Commission created discrimination 
against interstate commerce; and the Interstate Commerce Com- 
mission authorized increased intrastate fares on the same basis 
per mile as the interstate fares.' The case came before the Su- 
preme Court of Kings County, New York, on motion for an in- 
junction to restrain two of the carriers from enforcing the increases 
in intrastate fares.* 

After finding that the amount of interstate traffic on the two 
roads in question was so small as to be negligible. Judge Benedict 
granted the injunction, holding (a) that Congress has no power, 

" 177 Mass. 267, 59 N. E. 55 (1901). The defendant fastened a candle to 
a block of wood and placed the same in a pan of turpentine in the building. He 
then left the premises, intending to return later and light the candle. While 
returning, he changed his mind. Held: the defendant was not guilty of an 
attempt to burn the building; his acts amounted to mere preparation. 

i« David H. Beale, Jr., 16 Harvard Law Review, 502. 

1 41 Stat. 456, 457; amending Act of Feb. 4, 1887, 24 Stat. 379, 380, as 
amended. 

2 Ex parte 74, Increased Rates, 58 I. C. C. 220 (1920). 

' Rates of N. Y. C, and Other Railroads of New York, 59 I. C. C, 290 
(1920). 

* People V. Long Island Railroad & Staten Island Rapid Transit Railroad, 
64 N. Y. Law Journal 71 (1920). 
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either directly or indirectly through the Interstate Commerce 
Commission, to fix intrastate rates; (jb) but conceding that Congress 
has this power, it has not conferred authority to fix such rates 
on the Interstate Commerce Commission; (c) and even conceding 
that Congress has this power and has conferred this authority on 
the Commission, the latter can exercise its authority only to remove 
unjust discrimination against interstate or foreign commerce 
or against individuals or localities in interstate or foreign com- 
merce. 

Two questions of great importance are here raised: (i) What 
is the extent of the Federal power to regulate intrastate rates? 
(2) To what extent has this power been conferred upon the Inter- 
state Commerce Commission? 

I. It cannot be disputed that where rates fixed for intrastate 
transportation have worked unjust discrimination against inter- 
state traffic, Congress has the power to regulate such intrastate 
rates.* This is true even if the intrastate rates be granted the 
presumption of reasonableness.' Nor does it matter whether the 
intrastate rates are maintained by state authority or by the volun- 
tary act of the carrier.' And a review of the cases indicates that 
the question cannot be made one of degree of discrimination; on 
the contrary, the slightest discrimination against interstate com- 
merce raises an occasion upon which Congress has the power to 
act.' 

But a broader question than that of active, tangible and speci- 
fic acts of discrimination is here presented. It is whether Congress 
has the power to establish such unified control over all the rail- 

' Houston, East & West Texas Railway Co., v. U. S., 234 U. S. 342 (1914); 
American Express Co., v. Caldwell, 244 U. S. 617 (1917); Illinois Central Rail- 
road V. Public Utilities Commission, 245 U. S. 493 (1918). 

' American Express Co., v. Caldwell, supra. Justice^ Brandeis in this 
case said: "Both rates (i. e., intrastate and interstate)^ may lie within the zone 
of reasonableness and j^et involve unjust discrimination. Proceedings to re- 
move unjust discrimination are aimed directly only at the relation of the rates. " 

' Illinois Central Railroad v. Public Utilities Commission, supra. 

'Justice Hughes, in the Minnesota Rate Cases, 230 U. S. 352 (1912), 
said, in reviewing the authorities: "This reservation to the states (i. e., of con- 
trol over internal commerce) manifestly is only of that authority which is con- 
sistent with and not opposed to the grant to Congress. There is no room in 
our scheme of government for the assertion of State power in hostility to the 
authorized exercise of Federal power. The authority of Congress extends to 
every part of interstate commerce, and to every instrumentality or agency by 
which It is carried on; and the full control by Congress of the subjects committed 
to its regulation is not to be denied or thwarted by the commingling of interstate 
and intrastate operations. This is not to say that the Nation may deal with 
the internal concerns of the State, as such, but that the execution by Congress 
of its constitutional power to regulate interstate commerce is not limited by the 
fact that intrastate transactions may have become so interwoven therewith that 
the effective government of the former incidentally controls the latter. This 
conclusion necessarily results from the supremacy of the national power within 
its appointed sphere." McCuUoch v. Maryland, 4 Wheat. 316 (1819); Inter- 
state Commerce Commission, 221 U. S. 612 (1911); Southern Railway v. U. S., 
222 U. S. 20 (1911); Mondou v. N. Y., N. H., & H. R. R. Co., 223 U. S. i (1912). 
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roads of the country, by fixing the rates for transportation, as will 
cause each type of traffic, whether interstate or intrastate, to bear 
its fair share of the burden of the nation's transportation. And 
contrary to the decision of Judge Benedict, it is submitted that 
Congress does have such power. 

The Constitution gives to Congress authority to regulate 
commerce between the states.' To regulate means "to foster, 
protect, control and restrain, with appropriate regard for the 
welfare of those who are immediately concerned and of the public 
at large. "1" The power of Congress in this field is supreme." 
And where any state enactment interferes in any way with the 
exercise of this power of Congress, the state act must fall.'^ 

Since Congress has the power to so regulate, the method to 
be pursued to carry out the fostering and developing of interstate 
commerce is a matter for the determination of Congress ;*' and in 
enforcing its authority over interstate commerce. Congress can 
adopt any means appropriate to the end to be served." Any 
business, whether of public service or not, requires a proper re- 
venue for successful development; and Congress has recognized 
and ordered that railroads shall receive such proper revenue.'* 
As a practical matter of good railroading, this result can best be 
assured by a unified control. It will not be denied that Congress 
has this power of unified control over all interstate commerce.*' 
But in exercising such control, how is it possible to separate the 
interstate from the intrastate? How can it be determined what 
part of the annual cost of operating a railroad is due to interstate 
commerce, what part to intrastate; how can it be known what 
portion of a railroad's net profits are due to interstate and what 
portion to intrastate commerce? For, to continue to view the 
situation in a practical light, there are very few, if any, railroads 
in this country which do not, in some way or another, engage in 
interstate commerce; and no matter how little of the traffic of a 
road is interstate, the railroad which ships any goods at all in inter- 
state commerce is, by virtue of the above premises, subject to 
Federal control. The Supreme Court has recognized that inter- 
state and intrastate commerce may become so interwoven as to 
be inseparable and that in this case the Federal power of rate- 

» Art. I, Sec. 8. 

'"Second Employers' Liability Cases, 223 U. S. I (1912). 

"Wabash Railway v. Illinois, 118 U. S. 557 (1887); Southern Railway 
V. U. S., 222 U. S. 20 (1911). 

" Hall V. DeCuir, 95 U. S. 485 (1877); In re Rahrer, 140 U. S. 545 (1891); 
Houston, etc.. Railway v. U. S., supra. 

" Minnesota Rate Cases, supra. 

"McCuUoch V. Maryland, 4 Wheat. 316 (1819); Atlantic C. L. R. Co., 
V. Riverside Mills, 219 U. S. 186 (1911); Hoke v. U. S., 227 U. S. 308 (1913). 

"See Sec. 15a of the Interstate Commerce Act as amended by theTrans- 
portation Act of 1920, 41 Stat. 456, 457, infra. 

" Minnesota Rate Cases, supra; Houston, etc.. Railway v. U. S., supra. 



NOTES 265 

regulation extends to both.^' In stating the purpose of the Trans- 
portation Act of 1920, Congress recognizes and asserts in itself 
this power.!' To this degree, therefore, the power of Federal 
control can hardly be disputed. 

But even if it be granted, arguendo, that the interstate and 
intrastate business of those railroads which engage in both can be 
so separated that proper valuation can be made of them insofar 
as they are interstate carriers and a proper revenue ordered for 
them on this basis, there is another ground on which Federal 
authority clearly extends over them in their intrastate capacity, 
namely, in the power to remove discrimination against interstate 
commerce. 

Congress, it has been seen, can remove any discrimination 
whatever under which undue prejudice is suffered by persons or 
localities in interstate commerce or by interstate commerce it- 
self.is If Congress is not authorized to fix all intrastate rates, 
the situation arises where intrastate carriers, or state commissions 
regulating them, can so adjust their intrastate rates as to ma- 
terially affect the revenue which Congress has decreed proper for 
roads in interstate commerce.'"' This would be a direct and active 
interference with Congressional regulation of interstate commerce, 
such an interference as cannot constitutionally be permitted.^' 

Under this situation there would arise, from another point of 
view, discrimination against interstate commerce. Shippers in 
interstate commerce would, by virtue of Federal rate regulation, 
pay a certain amount for the transportation of goods over a certain 
distance. If intrastate carriers be allowed to determine their own 
rates, these rates could be so adjusted that shippers in intrastate 
commerce would pay a smaller amount for shipping their goods 
over the same distance, or an amount smaller in proportion to the 
distance. The result would be that for the same kind, quality 

" Minnesota Rate Cases, supra: "If the situation has become such, by 
reason of the blending of the intrastate and interstate operations of the inter- 
state carriers, that adequate regulation of their interstate rates cannot be main- 
tained without imposing requirements with respect to their intrastate rates which 
substantially affect the former, it is for Congress to determine, within the limits 
of its constitutional authority over interstate commerce and its instruments, 
the measure of regulation it should apply. " Semble: Houston, etc.. Railway v. 
U. S., supra. 

" Section 15a of the Interstate Commerce Act as amended by the Trans- 
portation Act of 1920, 41 Stat. 456, 457, infra. 

_!' Minnesota Rate Cases, supra; Houston, etc.. Railway v. U. S., supra; 
American Express Co., v. Caldwell, supra; Illinois Central Railroad v. Public 
Utilities Commission, supra. 

^» A carrier engaging in both interstate and intrastate commerce could 
reduce its intrastate rates and thereby lessen the revenue of the carrier, and of 
the rate group as a whole. Then again, a purely intrastate road competing with 
a road that is both interstate and intrastate can, by lowering its rates sufficiently 
take all, or jiractically all the intrastate business from the latter road between 
competitive intrastate points; and this would lessen the revenue of the inter- 
state carrier and of the rate group as a whole. 

^' Minnesota Rate Cases, supra; Houston, etc.. Railway v. U. S., supra. 
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and quantity of service, shippers in interstate commerce would 
have to pay more than those in intrastate commerce. There 
could hardly be clearer discrimination against interstate commerce 
than to make shippers pay a higher rate for transportation simply 
because the goods they ship travel in interstate instead of intra- 
state commerce.''^ The Supreme Court has recognized that dis- 
crimination in this manner is possible; it has even intimated that 
it is within the Federal power to remove it."' The Interstate 
Commerce Commission has in several recent cases declared the 
above situation to be discriminatory against interstate commerce ; 
and in regulating these intrastate rates so as to remove the discrimi- 
nation, the Commission has asserted in Congress and in itself the 
power to determine all intrastate rates." 

It is therefore submitted that Congress has the power to 
regulate the intrastate rates of all railroads; and that when this 
question reaches the Supreme Court of the United States, that 
court will so hold.''' 

2. The second question raised by the principal case is as to 
to the extent to which Congress has conferred upon the Interstate 
Commerce Commission its power to regulate intrastate rates. 
It is submitted that by Sections 13 and 15a of the Interstate Com- 
merce Act as amended by the Transportation Act of 1920,"' Con- 
gress has conferred upon the Commission authority to regulate 
all intrastate rates to the same extent to which Congress itself can 
regulate them. 

Under Section 15a, the Commission is authorized to "initiate, 
modify or adjust" rates in such a way that carriers "as a whole 
(or as a whole in each of such rate groups or territories as the 
Commission may from time to time designate)" shall earn an ag- 
gregate annual net operating income which shall be a fair return 
for the value of their property. This authority, so clearly ex- 
pressed, cannot be carried out unless every railroad which in any 
way engages in interstate commerce be included in such rate- 
grouping, and unless such railroads be included to the full extent 

^ This was exactly the situation in Houston, etc.. Railway v. U. S., supra. 

'"Illinois Central Railroad v. Public Utilities Commission, supra: "Had 
the Commission regarded the discrimination as State-wide it is but reasonable 
to believe that it would have said so in its findings. _ And had it intended to re- 
quire or authorize a State-wide readjustment of the intrastate rates it doubtless 
would have given direct expression to that purpose, which easily could have been 
done in a few lines. " 

"Intrastate Rates within Illinois (passenger), 59 I. C. C. 350 (1920); 
Wisconsin Passenger Fares, 59 I. C. C. 391 (1920); Arkansas Rates & Fares, 
59 I. C. C. 471 (1920); Minnesota Fares & Charges, 59 I. C. C. 502 (1920); 
Iowa Passenger Fares & Charges, 60 I. C. C. 55. (1921); Montana Rates & 
Fares, 60 I. C. C. 61 (1921); Ohio Rates, Fares & Charges, 60 I. C. C. 78 (1921); 
Intrastate Rates in Illinois (freight), 60 I. C. C. 92 (1921). 

" The question herein involved will be presented to the Supreme Court 
on Feb. 28, 1921, in a case appealed from a Federal court in the state of Wis- 
consin. 

" 41 Stat. 456, 457. 
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of their property and earnings in both interstate and intrastate 
commerce. 

Under Section 13, the Commission is authorized, upon find- 
ing that any rate is discriminatory against interstate or foreign 
commerce or against persons or localities in interstate or foreign 
commerce, to declare such rate unlawful and to prescribe the rate 
that shall be charged. So by virtue of this section the Commission 
has authority to regulate the rates of purely intrastate carriers 
which, while they may not engage in interstate commerce in any 
way, can yet throw a great burden on interstate commerce and 
exert such clear discrimination against interstate commerce and 
those who carry on such commerce.^' 

It might be urged that these sections are void as being in 
conflict with paragraph 2a of Section i of the Interstate Commerce 

Act, which stipulates, "The provisions of this Act 

shall not apply to the transportation of passengers or property 
. . . . wholly within one state and not shipped to or from a 
foreign country from or to any place in the United States. "^^ 
But these provisions can be interpreted so as to avoid a conflict; 
and they must be so interpreted.^^ Sections 13 and 15a must be 
considered as exceptions to paragraph 2a of Section i'"; for the 
latter will then retain a very definite meaning : that in every matter 
other than those specifically excepted the Interstate Commerce 
Commission has no jurisdiction over intrastate roads engaged in 
intrastate traffic. Sections 13 and 15a are complementary to each 
other; the authority granted by each of these sections is accessory 
to and completes the authority granted by the other; and to hold 
that either or both of these sections are void would be to render 
the Act self -contradictory and illogical. 

3. Accepting the first two propositions herein advanced, the 
solution of the question presents no difficulty. If Congress has 
the power to fix all intrastate rates and has delegated that power 
to the Interstate Commerce Commission, the action of the Com- 
mission was in the principal case proper and the bill for injunction 
should have been dismissed." 

B. C. J. 

2' The Commission has so interpreted its own authority in the cases cited 
in footnote (24) supra. 

^24 Stat. 379, 380. 

^ Where there are two provisions of an Act, the one special and the other 
general, apparently conflicting, the special must be taken as intended to be an 
exception to the general. The legislature cannot be supposed to have intended 
a conflict. Rodgers v. U. S., 185 U. S. 83 (1902). 

'" Houston, etc.. Railway v. U. S., supra, gives an analogous interpreta- 
tion under the Interstate Commerce Act prior to the Transportation Act of 
1920. 

_ '1 This was the conclusion reached by Judge Hasbrook in an unreported 
case in New York arising out of the same facts as those of the principal case. 
Since this note went to press the Appellate Division of the New York Supreme 
Court, in a decision handed down without opinion, has reversed the decree of 
Judge Benedict and disolved the injunction granted in People v. Long Island, 
etc., R. R. supra. The case has been appealed to the court of appeals of New 
York and is listed for argument late in February. 



